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VEMORANDUM
This action is before the court on the notion of defendant John E
Potter, Postmaster General, for sunmary judgnent. (Doc. 33.) The parties
have consented to the exercise of plenary authority by the undersigned
United States Magi strate Judge pursuant to 28 U.S.C. § 636(c). (Doc. 24.)
A hearing was held on Septenber 19, 2007.

. BACKGROUND

Plaintiff Sherille S. Harris brought this action for racial

di scrimnation, gender discrimnation, and retaliation agai nst defendant
John E. Potter, Postmaster General of the United States Postal Service
(Postal Service), under Title VII of the CGvil R ghts Act of 1964, as
anended, 42 U. S.C. § 2000e, et seq. Her conplaint contains several
different allegations of discrimnation and retaliation. (Doc. 1.) On
March 22, 2007, this court dism ssed all but one of Harris's clains. (Doc.
30.) Inher remaining claim Harris alleges that two white, nmal e enpl oyees
received overtinme hours, instead of her, for reasons notivated by racial
di scrimnation, gender discrimnation, andretaliationfor past conplaints.
(Doc. 1; Doc. 30.)

[1. UNDI SPUTED FACTS
Sherille Harris began working for the Postal Service in 1998. (Docs.

1, 13.) |In August 2004, Harris was working as a distribution w ndow cl erk,
with part-tinme flexible status, assigned to the Hazel wood, M ssouri Post
Office. (Doc. 34, Ex. Aat 1.) The Hazelwod Post O fice is a seat of the
postmaster, and oversees operations at its office, the Maryland Hei ghts
Post O fice, and the Bridgeton Post Ofice. Al though Harris was assigned



to the Hazel wood Post Ofice, she did nost of her work at the Maryl and
Hei ghts Post Office. (Doc. 34, Ex. B at 1.)

Karla Rose, a white female, was a supervisor at Maryland Heights,
overseeing - anong others - Harris, Patrice Smith, Patrick Byrne, R chard
Schl ogl, and Diane Gorges. (Doc. 34, Ex. Bat 1, Ex. Eat 1, Ex. Hat 2.)
Patrice Smith, an African-Anmerican fenal e, was another part-tine flexible
enpl oyee. (Doc. 34, Ex. Bat 2; Doc. 35 at 5.) Patrick Byrne and R chard
Schlogl, white males, were full-tine regular enployees. D ane Gorges was
also a full-tine regular enpl oyee. (Doc. 34, Ex. Bat 2.) D anne Hubbard,
an African-Anerican female, also worked at the Mryland Heights Post
O fice. She was a manager in charge of creating the work schedul es. (Doc.
34, Ex. D. at 2-4.)

Hubbar d pl anned to be out of the office during the week that included
August 21, 2004, and therefore prepared the work schedule in advance.
According to that work schedule, Harris was supposed to work at the
Maryl and Hei ghts | ocation on Saturday, August 21, 2004, starting at 7:00
a.m?! Smith and Gorges were al so scheduled to work that day; Schlogl and
Byrne were not. (Doc. 34, Ex. B at 2).

On August 20, 2004, Soni a Bequette, a supervisor at the Bridgeton and
Hazel wood | ocati ons, contacted Karl a Rose about findi ng soneone to work the
wi ndow cl erk position at the Bridgeton | ocati on on August 21, 2004. (Doc.
34, Ex. Bat 2, Ex. Gat 2.) Under the union contract, full-tine enpl oyees
coul d not be sent to other post office |ocations; only part-tine enpl oyees
could be sent to cover at other locations. (Doc. 34, Ex. B at 2.) The
uni on contract also stated that only full-tinme enpl oyees could sign up for
the “overtine desired” list. Part-tinme enployees were not eligible to
participate in the “overtine desired” list. (Doc. 34, Ex. Kat 2.) As
part-tinme enpl oyees, both Harris and Smith had been called on to help the
other two locations with their staffing needs. (Doc. 34, Ex. B at 3.)

Between Snith and Harris, the two available part-tine flexible
enpl oyees, Rose had already assigned Smith to work the dock on August 21,

! In her conplaint, Harris clains that she was schedul ed to begin
work at 5:00 a.m at the Maryland Heights location and that Karla Rose
reschedul ed her start tine to 7:00 a.m and then againto 8:30 a.m (Doc.
1 at 5.) In its undisputed facts, the Postal Service states Hubbard
originally scheduled Harris to begin working at 7:00 a.m at the Maryl and
Hei ghts location. (Doc. 34 at 2.) Harris does not dispute this in her
reply. (Doc. 35 at 2.)
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2004 - in part because Harris had worked the dock the two previous days.
An enpl oyee who works on the docks nust stay later than an enpl oyee who
wor ks at one of the windows. The worker assigned to the docks is terned
the “late clerk.” (Ld.) Harris was therefore asked to cover at the
Bri dgeton location at 8:30 a.m (Doc. 34, Ex. | at 2.)

Concerned about |osing work hours by reporting to Bridgeton, Harris
approached Denise McNeil, a supervisor at the Maryl and Hei ghts | ocation
about going to the Bridgeton location at a different tine. In response,
McNeil told Harris she could start work at the Maryl and Hei ghts | ocation
at 7:00 a.m and then report to the Bridgeton | ocation at 8:30 a.m, so she
woul d not | ose any of her hours. Harris said she would not do that. (ld.)

On August 21, 2004, Harris did not go to the Miryland Heights
| ocation for 7:00 a.m Instead, she reported directly to the Bridgeton
| ocation shortly after 8:30 am (Doc. 34 at 4; Doc. 35 at 3.) Wile
Harris was working at Bridgeton, Rose had Schl ogl and Byrne cone in to work
at the Maryland Heights location. (Doc. 34 at 2; Doc. 34, Ex. N at 4.)
Wile Harris was working at the Bridgeton |ocation, Rose instructed Harris
to report to the Maryland Heights facility after she had fini shed worki ng
at Bridgeton. Rosetold Harris to report to Maryl and Hei ghts so she could
pick up her extra hours. (Doc. 34, Ex. B at 3; Doc. 34, Ex. G at 2.)

Harris clains Schlogl and Byrne are simlarly situated postal
enpl oyees, and it was discrinmnation for themto receive the overtinme hours
at the Maryl and Hei ghts Post O fice on August 21, 2004. (Doc. 34. at 5;
Doc. 34, Ex. Oat 8; Doc. 35 at 3.)

[11. STANDARD FOR SUMVARY JUDGVENT
Summary judgnment nust be granted when the pleadings and proffer of

evi dence denonstrate that no genuine i ssue of material fact exists and the
nmoving party is entitled to judgnent as a nmatter of law. Fed. R Cv. P.
56(c); Celotex Corp. v. Citrate, 477 U S. 317, 322 (1986); Devin V.
Schwan’s Hone Serv., Inc., 491 F.3d 778, 785 (8th Cir. 2007). The court
nmust view the evidence in the |ight nost favorable to the nonnoving party

and accord it the benefit of all reasonabl e inferences. Devin, 491 F.3d

at 785. Afact is "material,"” if it could affect the ultinate disposition
of the case, and a factual dispute is "genuine," if there is substanti al

evi dence to support a reasonable jury verdict in favor of the nonnoving



party. Die-Cutting Diversified, Inc. v. United Nat'l Ins. Co., 353 F.
Supp. 2d 1053, 1054-55 (E.D. M. 2004).

Initially, the noving party nmust denonstrate the absence of an issue
for trial. Celotex, 477 U S. at 323. Once a notion is properly made and

supported, the nonnoving party nmay not rest upon the allegations in its
pl eadi ngs but nust instead proffer adni ssible evidence that denonstrate a
genui ne issue of material fact. Fed. R Cv. P. 56(e); Howard v. Col unbi a
Pub. Sch. Dist., 363 F.3d 797, 800 (8th Cir. 2004); Krein v. DBA Corp., 327
F.3d 723, 726 (8th Cr. 2003).

V. DI SCUSSI ON

Inits notion for sumary judgnent, the Postal Service maintains that

there are no genuine issues of material fact. |n particular, the Postal
Service argues that Harris has failed to make a prima facie case of
discrimnation and retaliation under Title VII. (Doc. 34.) |n response,
Harris argues that she has made a prina facie case of discrimnation and
retaliation. She also argues that the Postal Service assigned overtinme
hours to two white, nal e enpl oyees, even though the two nen had not signed
up on the overtine list. (Doc. 35.)

Raci al and Gender Discrimnation

Title VI1 of the Civil Rights Act makes it unlawful for an enpl oyer
to “fail or refuse to hire or to discharge any individual, or otherwise to
discrimnate against any individual with respect to his conpensation,
terns, conditions, or privileges of enploynent, because of such
i ndividual's race, color, religion, sex, or national origin.” 42 U S. C
8§ 2000e-2(a)(1). A plaintiff conplaining of discrimnation may survive a
notion for sunmary judgnent in two ways. Arraleh v. County of Ransey, 461
F.3d 967, 974 (8th Cir. 2006), cert. denied, 127 S. C. 2100 (2007)
First, the plaintiff nmay present direct evidence of discrinmnation. |d.

Direct evidence is evidence showing a specific link between the alleged
di scrimnatory ani nus and t he chal |l enged decision. 1d. This link nust be
sufficient to allow a reasonable fact finder to conclude that an
illegitinmate reason actually notivated the adverse enpl oynent action. 1d.
If direct evidence is unavailable, the plaintiff nay avoid sumary j udgnment
by creating an inference of unlawful discrimnation under the Suprene



Court’s McDonnell Douglas analysis. [1d. at 975 (citing MDonnell Dougl as
Corp. v. Geen, 411 U S 792, 802-05 (1973)).

The MDonnel| Douglas analysis consists of a three-prong burden-
shifting anal ysis. Carpenter v. Con-Way Cent. Express, Inc., 481 F. 3d 611,
616 (8th Cir. 2007). 1In the first prong, the plaintiff nust establish a
prima facie case of discrimnation. St. Mary's Honor Cr. v. Hicks, 509

U S. 502, 506 (1993). To establish a prinma facie case of discrimnation
under Title VI1, a plaintiff nust show. (1) she is a nmenber of a protected
class; (2) she was neeting her enployer’s legitinate job expectations; (3)
she suffered an adverse enploynent action; and (4) sinmlarly situated
enpl oyees outside the protected class were treated differently. Devin, 491
F.3d at 789 (gender discrinmnation); Carpenter, 481 F.3d at 616 (racial
di scrimnation).

Once a plaintiff has established a prina facie case of
di scrimnation, the enpl oyer may rebut the plaintiff’'s case by articul ating
alegitimte, nondiscrinnatory reason for its decision. Arraleh, 461 F. 3d
at 975. If the enployer presents a nondiscrinnatory reason for its
decision, the plaintiff has the opportunity to denobnstrate that the
enployer’s offered reason is not the real reason for the enploynent
deci si on. Id. at 975-76. Despite the burden shifting in MDonnell
Dougl as, the ultinmate burden of proving intentional discrimnation renains
at all times with the plaintiff. St. Mary's Honor Ctr., 509 U S. at 507.

Harris has failed to proffered | egally sufficient evidence of a prim
faci e case of discrimnation. In her conplaint, Harris clains the decision
to give Byrne and Schlogl, white males, unrequested overtine hours was
driven by racial and gender aninus. However, Byrne and Schl ogl were not
simlarly situated Postal Service enployees. Harris was a part-tine
fl exi bl e enpl oyee, who coul d be transferred between | ocations, as staffing
needs required. Byrne and Schl ogl were both full-tinme enpl oyees, who under
the union contract could not be sent to other post office |ocations.
Beyond that, only full-tine enployees could participate in the overtine
desired list. The undi sputed facts denonstrate that Byrne and Schl ogl were
not simlarly situated enpl oyees. See Johnson v. Univ. of lowa, 431 F.3d

325, 330 (8th Cir. 2005 (finding enployees were not simlarly situated
because, nost significantly, one was a full-tine enpl oyee and t he ot her was
a part-tinme enployee). Moreover, Harris has never alleged that any part-

-5-



time flexible enpl oyees were ever treated differently than she. View ng
all the evidence in the |light nost favorable to the plaintiff, Harris has
failed to proffer legally sufficient evidence of a prima facie case of
raci al or gender discrimnation.

Retaliation

Title VI1 of the Civil Rights Act nmakes it unlawful for an enpl oyer
to di scrininate agai nst any enpl oyee, because that enpl oyee has opposed an
unl awful enploynent practice, “nmade a charge, testified, assisted, or
participated i n any manner of investigation, proceeding, or hearing under
this subchapter.” 42 U.S.C. § 2000e-3(a). The anti-discrimnination
provision of Title VII seeks to create a workplace where individuals are
not discrimnated agai nst because of their racial, ethnic, religious, or
gender status. Burlington N. & Sante Fe Ry. Co. v. Wite, 126 S. C. 2405,
2412 (2006). The anti-retaliation provision seeks to prevent an enpl oyer

frominterfering with an enployee's efforts to secure the enforcenent of
Title VII's basic guarantees. |d.

In a retaliation case, a plaintiff may survive summary judgnment by
presenting direct or indirect evidence of discrimnation. See Twynon V.
Wlls Fargo & Co., 462 F.3d 925, 936 (8th Cir. 2006). Where direct
evi dence is unavailable, the MDonnell Douglas burden-shifting analysis

governs. |ld. As in the discrimnation cases, the plaintiff bears the
burden of establishing a prima facie case of retaliation. Hi ggins v.
Gonzal es, 481 F.3d 578, 589 (8th Cir. 2007). To show a prim facie case
of retaliation, the enployee nust show. (1) she engaged in protected
conduct; (2) a reasonable enployee would have found the chall enged
retaliatory action materially adverse; and (3) the materially adverse
action was causally linked to the protected conduct. I1d. As in clains of
di scrimnation, the enployer nay rebut an enployee’'s prima facie case by
showing a legitimate, nondiscrimnatory reason pronpted the adverse
enpl oynent action. Mntandon v. Farm and Indus., Inc., 116 F.3d 355, 359

(8th Gr. 1997). |If the enployer namkes this showi ng, the plaintiff nust
prove the enployer’'s stated reason was nerely a pretext for illegal
retaliation. |d.

Harris has clearly engaged in protected conduct. On July 2, 2001,
Sept enber 25, 2001, and January 15, 2002, Harris filed conplaints with the
EEQCC, alleging discrimnation. (Doc. 16, Ex. Dat 3; Doc. 16, Ex. Gat 1.)
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Filing an EEOCC conpl ai nt constitutes protected conduct. Piercy v. Mketa,
480 F.3d 1192, 1198 (10th Cr. 2007).
Wiile Harris can establish she engaged in protected conduct, she has

not proffered substantial evidence that the scheduling changes were
materially adverse. To be naterially adverse, the enpl oyer’s actions nust
be harnful to the point that they coul d di ssuade a reasonabl e worker from
maki ng or supporting a charge of discrimnation. Wite, 126 S. C. at
2409. This standard has a broader scope than the adverse action standard
that governs discrimnation clains. 1d. at 2414. This standard al so has
a broader scope than the adverse action standard previously applied by the
Eighth Gircuit inretaliationclains. 1d. at 2410, 2414-15 (abrogating the
“nore restrictive approach” applied by the Eighth Crcuit). Under Wite,
an adverse action extends beyond workplace-related or enploynent-rel ated
retaliatory acts and harm |d. at 2414. The test refers to a
reasonabl e enpl oyee because the standard for judging harm nust be
objective. 1d. at 2415. Petty slights, m nor annoyances, and sinple | ack
of good manners do not rise to the level of a materially adverse action

Id. That said, context matters. |d. “The real social inpact of workplace
behavi or often depends on a constellation of surrounding circunstances,
expectations, and relationships which are not fully captured by a sinple
recitation of the words used or the physical acts performed.” |d. For
i nstance, changi ng an enpl oyee’ s work schedul e might nake little difference
to many workers, but make an enornous difference to a young nother with
school age children. 1d. Injudging retaliation, the review ng court does
not consider the underlying charge of discrimnation. |d.

The denial of overtinme hours can constitute an adverse enpl oynent
action. Broska v. Henderson, 70 F. App’'x 262, 267-68 (6th Cir. 2003); see
al so Fonseca v. Sysco Food Servs. of Ariz., Inc., 374 F. 3d 840, 847-48 (9th
Cir. 2004); Bass v. Bd. of County Commirs, Orange County, Fla., 256 F.3d
1095, 1118 (11th Cir. 2001); Joens v. John Morrell & Co., 243 F. Supp. 2d
920, 947 (N.D. lowa 2003) (“It seens clear to the court that denial of
overtine hours, and hence overtinme pay, would constitute an adverse

enpl oynent action.”) Reducing an enployee's hours can al so constitute an
adverse enpl oynent action. BergstromEk v. Best G|l Co., 153 F. 3d 851, 859
(8th Gr. 1998). That said, under the unequivocal circunmstances of this

case, no reasonabl e enpl oyee would have vi ewed the scheduling change of
August 21, 2004, as a materially adverse action.
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Under the union contract, only part-tine flexible enpl oyees coul d be
asked to cover at other post office locations. Full-tine enployees, |ike
Schl ogl and Byrne, could not be asked to cover at other locations. On
August 21, 2004, Harris was one of two part-tinme flexible enployees
avail able to cover at the Bridgeton |l ocation. Snith, the other part-tine
fl exi bl e enpl oyee, had al ready been assi gned to work the dock on August 21
2004. Only Harris was available to be sent to the Bridgeton | ocation, and
in the past, Harris had gone to the other locations to help with their
staffing needs. 1In other words, Harris was only being asked to performher
job duties. She did not receive a pay-cut, a denotion, or any other change
in her working conditions. See Jones v. Fitzgerald, 285 F.3d 705, 714 (8th
Cir. 2002) (declaring “a transfer or reassi gnnment whi ch i nvol ves only ni nor

changes in working conditions and does not involve a reduction in pay or
benefits does not constitute an adverse action.”) Gven the scheduling
demands of the day and the restrictions on full-tinme enpl oyees created by
t he uni on contract, no reasonabl e enpl oyee woul d have vi ewed t he schedul i ng
changes as a materially adverse acti on.

Supervisors at the Postal Service also nade efforts to allow Harris
to recoup her hours. After expressing her concern about | osing work hours,
McNeil arranged for Harris to regain an hour and half of work tine.
Despite the offer to recoup her hours, Harris refused to do so. See
Pitchford v. Potter, 72 F. App’'x 506, 507 (8th Cr. 2003) (per curiam
(unpubl i shed deci sion) (findingthat “reduction of hours did not constitute

an adverse enploynent action, given that [Postal enployee] had refused
of fers of other work that woul d have provided himw th the sane nunber of
hours.”) Gven her refusal to work the additional hours, it seens clear
that Harris felt no objective threat of retaliation. As a result, the
schedul i ng changes on August 21, 2004 woul d not have di ssuaded a reasonabl e
enpl oyee fromnaki ng or supporting a charge of discrimnation. View ngthe
evidence in the |l ight nost favorable to Harris, a reasonabl e enpl oyee woul d
not have found the award of overtine to Schlogl and Byrne to be materially
adver se.

Finally, it is worth noting that Harris filed her npbst recent EECC
conplaint in January 2002 - nineteen nonths before the events of August
2004. Causation - and the lack thereof - can sonetines be inferred from
the tinmng of an adverse enpl oynment action. Geen v. Franklin Nat’'l Bank
of M nneapolis, 459 F.3d 903, 915 (8th Cir. 2006). A gap in tinme between
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the protected activity and the adverse enploynent action weakens the
inference of retaliatory notive. Stewart v. Indep. Sch. Dist. No. 196, 481
F.3d 1034, 1044 (8th Cir. 2007). The Suprene Court has noted that an
action taken twenty nonths after the filing of an EEOC conpl ai nt “suggests,
by itself, no causality at all.” dark County Sch. Dist. v. Breeden, 532
U S 268, 274 (2001) (per curian). Viewing all the evidence in Harris’'s
favor, she has failed to proffer legally sufficient evidence of a prinma

facie case of retaliation.

Disability discrinination

In her conplaint to the EECC, Harris clainmed the actions of August
21, 2004 were the result of racial discrimnation, gender discrimnation
disability discrinmnation, and retaliation. (Doc. 34, Ex. Cat 1.) 1In her
conpl ai nt before this court, Harris only all eges “enpl oynent di scrinination
based on race and gender and for retaliation;” there are no clains for
disability discrinnation anywhere within the pending judicial conplaint.
(Doc. 1.) Nonetheless, the Postal Service and Harris each address the
guestion of disability discrimnation within their respective sumary
judgnent nenoranda. (Doc. 34 at 9; Doc. 35 at 7.) Because the claimhas
been rai sed i n each of the respective nenoranda, and the Postal Service has
not argued a procedural defense, the issue of disability discrimnationis
properly before the court and t herefore nust be reviewed. Hedges v. Misco,
204 F.3d 109, 122 (3d Cr. 2000).

The Anmericans with Disabilities Act (ADA) prevents an entity from

di scrimnating against a qualified individual because of her disability,
with respect to “job application procedures, the hiring, advancenent, or
di scharge of enployees, enployee conpensation, job training, and other
terns, conditions, and privileges of enploynent.” 42 U S.C. § 12112(a).
I n ADA cases, a plaintiff may survive summary j udgnent by presenting direct
or indirect evidence of discrimnation. Libel v. Adventure Lands of Am,
Inc., 482 F.3d 1028, 1034 (8th Cir. 2007). VWhere direct evidence is
unavai | abl e, the MDonnell Dougl as burden-shifting anal ysis governs. 1d.

Under the MDonnell Douglas approach, the plaintiff bears the burden of
establishing a prima facie case of discrimnation. |d. To showa prim
facie case of disability discrimnation, Harris nust show (1) she has a
disability within the neaning of the ADA;, (2) she is qualified to perform
the essential functions of the job, wth or wthout reasonable
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accommodation; and (3) she suffered an adverse enploynent action because
of her disability. McPherson v. OReilly Auto., Inc., 491 F.3d 726, 730
(8th Cir. 2007).

Harris has not proffered substantial evidence that she has suffered

an adverse enploynent action under the ADA. The | anguage of Title VII's
core anti-discrimnation provision mrrors the | anguage of the ADA's anti -
discrimnation provision. Cf. 42 U S.C. § 12112(a) with 42 U. S.C. § 2000e-
2(a)(1). In each case, the law proscribes discrimnation against an
enpl oyee with respect to her hiring, firing, conpensation, and other
“ternms, conditions, [and] privileges of enploynent.” 42 U . S.C. § 12112(a);
42 U.S.C. 8§ 2000e-2(a)(1). Indeed, the Eighth Circuit has | ooked to Title
VII retaliation and discrimnation actions in defining an adverse
enpl oynent action under the ADA. Burchett v. Target Corp., 340 F.3d 510,
518-19 (8th Cir. 2003) (citing Miisant v. Air Mdwest, Inc., 291 F. 3d 1028,
1031-32 (8th Cir. 2002) (Title VII retaliation case) and Spears v. M.
Dep’'t of Corr. and Human Res., 210 F.3d 850, 854 (8th Cir. 2000) (Title VII
retaliation case)); see also Cossette v. Mnn. Power and Light, 188 F.3d
964, 971 n.6 (8th Gr. 1999) (citing Scusa v. Nestle U S. A Co., 181 F. 3d
958, 968-69 (8th Cir. 1999) (Title VII retaliation case) and Lederqgerber
v. Stangler, 122 F. 3d 1142, 1144 (8th Cr. 1997) (Title VII discrimnation
case)). Oher circuits have also looked to Title VII cases ininterpreting

t he adverse enpl oynent requirenent of the ADA. E.g., Kersting v. Wl - Mart

Stores, Inc., 250 F.3d 1109, 1115 (7th Cr. 2001); Kocsis v. Milti-Care

Mint., Inc., 97 F.3d 876, 885 (6th Cr. 1996) (noting “cases involving .
Title VII are instructive in cases involving the ADA ").

Harris failed to proffer legally sufficient evidence that she
suf fered an adverse enpl oynent action under Title VII. That |egal analysis
isinstructive here. See Fox v. Gen. Mdtors Corp., 247 F.3d 169, 176 (4th
Cir. 2001) (“courts have routinely used Title VII precedent in ADA
cases.”); Brown v. Brody, 199 F. 3d 446, 456 n.10 (D.C. Gr. 1999); Kocsis,
97 F.3d at 885; see also Newran v. GHS Osteopathic, Inc., Parkview Hosp.
Div., 60 F.3d 153, 157 (3d G r. 1995) (“the nethods and manner of proof
under [Title VII, the ADA, or the ADEA] should informthe standards under
the others as well.”) Since Harris was only being asked to do her job, and

was given the opportunity to recoup her | ost hours, she cannot denonstrate
an adverse enpl oynent action under the ADA. Harris has therefore failed

-10-



to proffer legally sufficient evidence of a prima facie case of disability
di scri m nation.

V. CONCLUSI ON

For the reasons stated above, the notion of defendant John Potter,

Postmaster General, for summary judgnent is granted. An order in
accordance with this nmenorandumis filed herewth.

/'S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Cct ober 10, 2007.
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